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DIANA M. SCHUM, 
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CHARLES P. BAILEY, M.D., TERUO HIROSE, M.D., 
ST. BARNABAS HOSPITAL FOR CHRONIC DIS 
EASES and DOES I to XXXV, ineluding each and 
every member between I and NNXY, inclusive, 


D: fendants-A ppelle 


On Appeal from the United States District Court, 
Southern District of New York 


BRIEF FOR DEFENDANT-APPELLEE, 
TERUO HIROSE 


Statement of the Issues Presented for Review 


1. Ts the rule of Flanagan v. Mount Eden Hospital, 
94 N. Y. 2d 427 (1e., discovery of foreign objects) ap 


jlicable to the facets in this case? 
] 


2. Was the complaint properly dismissed by the court 


below? 


™-o eourt below refused to 
in medieal malpractice actions 
Flanaaan. and held 


action was time-barred. 


Statement of the Case 


A. Jurisdiction: By virtue of diversity citizenship, 
jurisdiction is not disputed. 

B. Procedural history: By order dated June 23, 1975, 
Judge Owen granted the defendants’ tions for sum 
mary judgment and to dismiss this medical malpractice 
action on the ground that the action commenced in Octo 
ber, 1974 was barred by the New York Statute of Limi- 


tations. 


C. Statement of facets: Reduced 
tials, this four-count complaint alleges thi e plaintiff 
underwent an unnecessary ‘ation (Count 1) to whieh 


she did not give an informed consent ou 2), resu 


; 
t 


ing in an assault and trespass (Count ¢ of the 


fraud of the defendants (Count 


The plaintiff's five-page answering affidavit to the de 
fendant Hirose’s motion for summary judgment and d 
missal of the complaint does not mention the 
Hirose direetly or indirectly. Tis conn «tion 
case is set forth in the complaint. For the purpose of 
the motion in the court below, we concede the veracity 
of the facts therein contained (A 15). 


The operative facts as gleaned from the first count are 
in substance as follows: That the defendant Hirose, a 
physician and surgeon duly licensed to practice medicine 
in the State of New York ({3:A 2) was on September 18, 


» perform servic 
St. Barnabas Hlospital ror a diagnostic 
on Septem 
Om. the hospital, 


were negative 


Bailev called 


al evaluation 

erroneous and that her con 

erious cardiac anomaly re 

Relying upon 

representation, the plaintiff alles » was readmit 

ted to St. Barnabas ITospital on October 20, 1967 for 


open heart surgery, which was performed by the defend 


(T1O:A 5): that the defendants determined 

plaintiff was suffering from congenital heart 

disease: and that the defendants were ali in the 
performance and evaluation of the a hagnostie 
tests (911 2). Plaintiff e ‘lu v alleging that 


Sal 
1D) and 
loving papers ablish that the plaintiff was 
from the hospital on Novembet , 1967, the 
t between the pl f and the defend 


moes not é t the contrary. 


ing the factual allegations st ( in the first 

above, plaintiff in substance in the seeond 
count that the operation at she underwent was per 
formed without her informed consent (se¢ond count); and 
ni was guilty of assault, batterv and tres 

ar ) 


t): and that tl ge.Vv was ype rformed 


1 


the fraud and fals ‘DI tations mac 
to the plaintiff by the defendants thi plaintiff re 
quired surgical repair (fourth count). 


POINT 


The causes of action set forth in the complaint are 
time-barred and were properly dismissed. 


That the defendants 
cedural course is clear. In ( . Durman, 322 
277, a malpractice action, i ‘iding defendant’s mo 


; 


tion for summary judgment bas upon the Statute 


} 


Limitetions, the Court stated 


“Tn order for the court to is a summary judg 
ment under Rule 56, there must be no disputed 
questions of fact or conflicting inferences to be 
drawn from undisputed faets which, if settled 
against the moving party, would allow the plain 
tiff to recover. Stanley v. Guy Scroggins Construe- 
tion Co., 5 Cir., 1961, 297 F. 2d 374; Braniff v. 
Jackson Ave. Gretna Ferry, Ine., 5 Cir., 1960, 280 
F. 2d 523. <A elaim barred by the applicable stat- 
ute of limitations may be properly disposed of 
by summary judgment precedure. Ayers vy. David- 
son, 5 Cir., 1960, 285 Ff. 2d 137. If, however, there 
is a disputed factual issue as to whether the suit 
was timely brought the plaintiff must be allowed 
to present evidence on this point. R. J. Reynolds 
Tobacco Co. v. Hudson, 5 Cir., 1963, 314 F. 2d 776.” 


There, however, the Court held that there were factual 
issues in that case warranting a denial of the motion. 


While the appellant has urged that there is a disputed 


issue of fact in this case, the appellant fails to set forth 


the nature of the fact or facts in dispute, nor can we 
clean from our review of the record any faet issue, For 
the purpose of this motion, we have conceded the truth 


and veracity of all of the plaintiffs allegations (A 15), 


the court below, 
as a 


imitations bars the complaint. 


The First Count is Time-Barred 


The Statute Involved 


4 1 
TOMWOWS: 


214, Subd. 6 of the CPLR provides as 


“The following action commenced 


three years: 


urge 


York 


“6, An action to recover damages for malprac 


(p. 9) acknowledges as undisputed 


ier complaint 


was not filed within three yea 


mission of the tortious acts complain 


The plaintiff asks this Court to graft upon New 


law an exception to the Statute of Lim 
practice actions which the New York courts 
have consistently refused to do. 


In this ease, this Court is not foreed 


tions of New York law on whieh 
immaculately clear (Modave v. L. 
5OL EF. 2d 1065, 1067). 


York 


mal 


malpractice 
to run at the tin 


act complained of. 


Gilbert Pi 
affirmin: 
100: 

Sosnou 


th opinion below, 
Schwart Vv. Heydei 


Borqia v. 
Schiffman 
2d 
483 ; 
Dobbins v. Clifford 
Randall vy. Weber, 45 
Modave v. L. I. Je 
1065. 


However, the New 


reneral rule two exceptions which at 


nerafted upon its 


! ! 
COMMON! Known 


as “the foreign object” exe n (f/ 


anagan \ Vount 


Eden Ho pital, 90 N. Y. 2d 427), permitting the 


to run from the time of the diseevery of the foreign ob 


ject left in the plaintiffs body; a ‘continuous treat 


ment” exception as enumerated 


York, 12 N. Y. 2d 151. 


rordia v. Caly Oo; Veu 


‘he law was suecinetly stated by the Court in Dobbin 
v. Clifford, supra (p. 2): 


“Phe general rule in malpractice 
cause of action aecrues en thi 
of malpractice accurs, ever 


discovered until aften three-year 


Yi] 151) and 


(Flanagan v. Mount Ea 


pl on wi 


/ lana Jan 


; ; 


\ ally disintegrated 
Hospital, 35 A. D. 2d 64; and 


he course of at operative eedure the 


pancreas was damaged in bins v. Clifford, 
2d 1; and through radiation exposure from an 
‘gedly defective radioactive isotene in LeVine v. Iso 


70 Mise, 2d 747. 


Flanagan rule, however, sets forth rather stringent 

ia for its application, among which is the fact that 
the plaintiff's claim must not raise ques'ions of eredibil 
ity, nor may it rest on professional judgment or disecre 
tion; and tl] what happened to the plaintiff was not 
readily discoverable. 


It is obvious that what happened to this plaintiff, ice., 
the unnecessary surgery, was not enythinge which was hid 
den, but was open, obvious and patent. “‘POVer, AS We 


view thr complaint as well as 


fessional judgment wl 
Wi 


met. Th 


credibility. submit 


not been 


plaintiff's complaint 


“Ta 


herein as well as 


ing ¢arel 
submitted on t) 
tiff does not 
by Dobbin 

rrap 
of 


diagnostic judgment 


come 


is 9, 12 and 


plaint iff’s cause 


their decision that 
what 
aly.” 


The plaintiff has not met any of 


New Yorl 


Alera 


The courts in 
the discovery rule ( 
wick & Mitchell d "Oe 
the old 1 


covery rule was urged 


li 


] 


abandonment of ile 


upon 


rejected, and as recently 


Pau 
opinion below, 43 A. 
Gilbert Prop rli 


2d 


Sosnow vy. xH ON 


1). 
VWillsti 
affirming on the opinion below, 40 A. 


the 
affirm 


cited 


without 


of C( 


opinion, 


In each 


not 


‘as the 


merely 
adopt d the reasoning of th 
the of 


York malpractice cases. 


The appellate 


part from the general rule whic 


eourts 


a 1option the discovery rule 


intermediate 


courts 


} 
il 


+ 


complain 
arguments 
he plain 
tted 


from Para 
tne 


m perm 


hat thrust 
professional 
Hirose, and 

hie 


lac anolm- 


782, affirming 


976: 


Neds 


D. 2d 100. 


ia) 
fil, Oe 


nur 


hay 


has 


a ssent 
yy BE Th Ne 


ve applied 


ng opn. Flanagan v. 


2d 427, 459 


lical malprac- 
ats 


Charl 
/, supra). 
thethes th role 


utermediate ap- 


further from 
'g lations 

? 7 

C pPo- 

and the hal 
thie court ta 


which the 
sion j the votes f the members of the 
n | lanagqai 


tes’ (Schiffman v. Hos 
Disc 36 A.D.2d 31, 33 a 


mo, Supra). 


y. ses, 36 


York, we 


the Court stated 


ome length. There, 


ction was commenced on June 10, 1969 and 


defendant hospital moved to 


dismiss the com 
plaint, without serving 


an answer, on the eround 


10 


that the action was untimely brought (CPLR 3211, 
subd. [a], par. 5). An action to recover damages 
for malpractice must be instituted witiin three 
years from the time the cause of action accrued 
(CPLR 203, subd. [a]; 214 subd, 6), Hence, the 
point for determination is whether the plaintiff's 
cause of action accrued in 1959, the time of the mis- 
reading of the biopsy slides, or in 1967, the time 
of the diseovery of the error and the plaintiff’s first 
knowledge of it.” 


The Court set forth the plaintiff's argument as follows: 


“The plaintiff's argument that the action acerued 
in 1967 hangs on Flanagan vy. Mount Eden Gen. 
Hosp. (24 N. Y. 2d 427). That case, ‘i says, reeog- 
nized the inherent difficulty faced by a patient who 
is a vietim oi: malpractice to know that he has been 
neglivently treated, and that, where the proof of 
the malpractice is clear and retains its identity, 
the patient’s action for damages acerues when the 
malpractice is discovered or could have been rea- 
sonably Ciscovered in the exercise of diligence. (82) 


” * ” 


“The plaintiff's dependence on Flunagan necessar- 
ily implies that the rule measuring the statute from 
the date of the event of the negligence has been 
abandoned in all cases of malpractice, regardless 
of its character.” 


Concerning the Flanagan holding, the Court continued 


(33): 


“We do not think Flanagan can be read so broadly, 


Indeed, the majority opinion carefully limited the 
issue which was presented: ‘When should the Stat 
ute of Limitations begin to run in a foreign object 


11 


medical malpractice case?’ (Flanagan Vv. Mount 
Eden ‘ren. Iosp., supri . 429). Moreover, in 
soeeking of the plaintiff's claim that surgical 


clamps used in an operation were not removed from 


her body, Judge NeatTine said that it did not ‘rest 


on professional diagnostic judgment or discretion’, 
but ‘solely on the presence ot a foreign object 
within her abdomen’ (p. 451). Finally, the modi- 
fication of the general rule was clearly phrased to 
apply to an action based on the negligent failure 


to remove a foreign object (p. 401). 


Mindful of the fact that it was an intermediate appel 
late court, the Court stated 


} 


this determination apart from our role 
intermediate appellate court which must take 

ity euidelines from the court of last resort. It is 
extremely doubtful whether that role would allow 
us to depart further from ' traditional view of 
the Statute of Limitations than Flanagan sanctions ; 


publie polic, in the interpretation of 


a question ol 
the statute and the balance between the Legisla- 
ture and the courts in changing a rule of law is 
plainiy raised, which the close division in the votes 
of the members of the court in Flanagan demon- 


strates. 


The Court concluded (35): 


“In affirming the dismissal of the complaint by the 
Special Term, we are aware that the California 
courts have reached a core’ ision favorable: to the 
plaintiff's arguments (The pson v. County of 
Fresno, 59 Cai. 2d G86; Cuscodio v. Bauer, 251 Cal. 
\pp. 94 308; Calvin v. Thayer, 150 Cal. App. 2d 
610). We are aware, too, that commentators have 


12 


expressed the belief that the cause of action for 
all cxses of malpractice should begin to run from 
the time when the practice should begin to run 
from the time when the patient actually discovered, 
or with due diligence should have discovered, the 
negligent act (note, 29 U. Pitt. L. Rev. 341; com- 
ment,-21 Rutgers L. Rev. 778). For the reasons 
stated, we cannot agree.” 


To this list of commentators who have opted for the dis- 
covery rule, we add Prof. MeLaughlin, who was cited by 
the appellant in his brief (p. 13). As we will later demon- 
strate the Legislature of the State of New York has 
taken a much more restrictive view. 


In Sosnow v. Paul, supra, the Appellate Division stated 
} A. D. 2d 978 aff. 36 N. Y. 2d 782) : 


“The Flanagan case permits an exception to the 
cited rule only in medical malpractice cases where 
the malfeasance charge is leaving a foreign object 
in the patient’s body. In Schiffman v. Hospital 
for Joint Diseases (36 A. D. 2d 31) we made it 
clear that it was the opinion of this court that 
Flanagan should be limited to such cases.” 


Then, in Randall v. Weber, 45 A. D. 2d 731, when the 


discovery rule was again sought to be incorporated into 
New York law, the Appellate Division stated: 


“We adhere to our decision in Schiffman vy. IHospi- 
tal for Joint Diseases (86 A. D, 2a 31, mot. Tor lv. 
to app. der 29 N. Y. 2d 483) with respect to the 
nonapplicawuwlity of the ‘foreign objects—liscovery 
rule’ to cases of negligent diagnosis or treatment.’ 

In essence, the appellate divisions have told the bar 
that we have had enough attacks on the rule. We are 


not going to change or expand it. The Court of Ap- 
peals’ aflirmances on the opinions of the Appellate Divi- 


sions apparently adopts this view. 


Not only have the courts set forth our publie policy, 
but the New York Legislature has spoken as well. As 
a result of the multiple complaints on the part of the 
medical profession during the so-called “medical mal- 
practice insurance crisi<” in the early part of this year, 
the Legislature of the = ate of New York passed Chap- 
ter 109 of the Laws of 1975. This ‘hapter deals in part 
with one of the problems which was of major concern 
to the medical profession, i.e., the Statute of Limitations. 
As a result, $214, Subd. 6 was modified by eliminating 
medical malpractice actions from the 3-year limit; and 
2I4(a) was added, reducing the medical malpractice 
Statute of Limitations from three to two and one-half 
years. But most significantly, the Legislature dealt a 
blow to those adherents of the discovery rule and sharply 
limited the foreign object rule. The statute reads as 
follows: 


“S2I4-a. Action for medical malpractice to be com- 
menced within two years and six months; exceptions 


“An action for medical malpractice must be com- 
menced within two years and six months of the 
act, omission or failure complained of or last treat- 
ment where there is continuous treatment for the 
same illness, injury or condition which gave rise 
to the said act, omission er failure; provided, hou 
ever, that where the action is based upon the dis- 
covery of a foreiqn object in the body of the pace nt, 
the action may be commenced within one year of 
the date of such discovery or of the date of dis- 
covery of facts which would reasonably lead to 
such discovery, whichever is earlier. For the pur 


pose of this section the term ‘continuous treatment? 


shall not include examinations undertaken 
request of the patient for the sole purpose 


certaining the state of the ps ient’s condition. 


} 


the Purpose of th sect the term ‘forelqn 


ject’ shall not nelude a hemical COM POct Ys fixa- 


tion device or prusthetr d or device. 

As we read the statute, the Legislature has overturned 

Dobbins v. Clifford, supra, / irphy v. St. Charles HTo pi- 

tal, supra and LeVine v. Isoserve, supra. They in effect 

have said that Flanagan v. Mt. de» Hospital is as far 
as we will go. 


The poliey of New York on this point from both the 
judicial and leg’ lative points of view is clear—the dis- 
covery doctrine Is not now to be extended beyond the 
holding in the Flanagan case. 

The fact that the plaintiff may have been ignorant that 
a eause of action existed in her iavor loe> Lot in itself 
lengthen the Statute of Limitations where the faets were 
available to her. Surely, the facts in th s case were avail- 
able to her long before the action was commenced, They 
were open, obvious and patent. 


Schiffman v. Hosp. for 20 ia Dis., 36 A. D. La Os 

509 Sixth Ave. Corp. v. NYCTA, 15 N. Y. 2d 48, 
OLS 

Schmidt v. M rcharis Desp. Transp. Co., 270 N. 
e200 

Varga v. Credit Suisse, TY). 2d 289, aff’d, 5 
N. Y. 2d 865; 

Libhy v. VanDerzee, 30 2.» Div. 494, aff'd. 176 
bs ¥, 59, 


We respe tfull, submit, therefore, that this Court should 
not engrafi any discovery rule under the facts and cir 
cumstances of this case. There are no unusual or ex- 


i) 


tenuating cire to warrant the extension. The 


eriteria se ‘th in Flanagan are not met here. We 
believe tlat the court beloy ‘orrectly held that the first 
cause of action which sounds in malpractice 


S governed 
by the three-year statute as set forth in the CPLR, 


9215(6). Since the last date upon which the defendant 
Hirose could have seen the plaintisf was in November of 
1967, the first count was time-barred. 


(a) 


The second and third causes of action dealing with in- 
formed consent and asscult and battery are time-barred. 


The Statutes Involved 


CPLR 215 subd. 3 rovides: 


“The followine actions shall be commenced within 


One year: 


An action to recover damages for assault, bat- 


false imprisonment, malicious prosecution, 


slander, false words causine special damages, 


ol privacy under section 
fifty-one of the civil rights law.” 


or a violation of the rioht 


CPLR 234 subd. 6 provides: 


“The following actions must be colmmeneed within 


three years: 


action to reeove damages for malprae- 
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We have set forth both statutes which could conceiv- 
ably be applicable to these counts. The reason for this 
is because there is a sharp conflict in New York law as 
to whether or not the cause of action for infermed con- 


sent is based upon assault or upon malpractice. Of 


course, if it were based upon assault then the one-year 
statute R 215 subd. 3) would apply; but if based 
upon mi tice then the three-year statute would apply 
(compare avl y. Lesnick, 20 A. D. 2d 761, aff'd. 19 
N. Y. 2d 590 and Coa v. Stratton, T7 Mise. 2d 156 with 
Bruse v. Brickner, 78 Mise. 2d 999 and Terry v. Albany 
Medical Center, 78 Mise. 2d 1035). See also Chapter 109, 
1975 Laws of New York. 


We need not at this point express our view as to which 
is the better or more sound rule. i.erespective of which 
Statute of Limitations is applicable, more than three 
years have elapsed. Concerning the second cause of ac- 
tion, the Court helow correctly observed: 


“Whichever statute governs, it makes little differ 
ence since the three years have passed in any 


event.” (A34) 


Concerning the third count, the Court again observed in 
almost identical language (A385): 


“Again, whichever Statute of Limitations applies, 
either one year under CPLR 215(3) or three years 
under CPLR 214(6), the action is still time-barred 
especially in view of the fact t. it the continuous 
treatment doctrine would not here be applicable.” 
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(b) 
The Fourth Count is Time-Barred 


In the fourth cause of a ‘tion, in an attempt to cireum 
vent the three-year Statute of Limitations, the plaintiff al 
leges .raud with a view toward bringing the count within 
the purview of the six year Statute. 


The New York courts have consistently held, as the 
Court below recognized and d termined, that ii malprac- 
tice actions even though fraud is alieged the three-year 
Statute applies, and not the six year traud Statute. 


Gautieri v. New Rochelle Hosp. 4 A. D. 2d 874, 
aff'd. 5 N. Y. 2d 952: 
Golia v. Health Ins. Plan of N. ¥.,6 A. D. 24 884. 


In Gautier v. New Rochelle Ho pital, supra, the de- 
fendant apealed from an order ds nying its motion to dis- 
miss the malpractice action against it on the ground that 
the action was time-barred. Tn reversing the denial and 
ciismissine the complaint, the Court stated (p. 874): 

It is immaterial whether the action be regarded as 
ex contractu or ex delicto. Since appellant’s com- 
mon-law duty and its implied contractual obliga 
tion were one and_ the same, “the suit, however 
labeled, is one in negligence, at least for time limi- 
tation purposes” (Blessington vy. McCrory Stores 
Corp., 305 N. Y. 140, 148: Webher y. Herkimer & 

hawk St. R. R. Co., 109 N. Y. 311; Hermes y. 
Westchester Racing Al om. Sta App. Div. 147: 
Loehr v. East Side Omnibu Corp., 259 App. Div. 
200, affd. 287 N.Y. 670). Accordingly, the three year 
period of limitation (Civ. Piac. Act, 6 49, subd. 6) 
applies, 
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Golia v. Health Insurance Plan of N. Y., supra, was a 
malpractice action. In dismissing the second and third 
causes of action the Court stated (875): 


As to second and third causes of action, which 
purport to declare in contract and in fraud and 
deceit, respectively, it is our opinion that, how- 
ever labeled, they are neverthless, as is the first 
cause of action, to recover damages for malprac- 
tice, at least for time limitation purposes (ef. 
Frankel v. Wolper, 181 App. Div. 485, affd. 228 
N. Y. 582: Gautieri v. New Rochelle Hosp. Assn, 
4 A D 2d 874; Budoff v. Nessler, 284 App. Div. 
1049, supra; Calabrese v. Bickley, 208 Mise. 407; 
Tulloch v. Haselo, 218 App. Div. 318; Ranalli v. 
Breed, 251 App. Div. 750 supra). 


Accordingly, we respectfully submit that the court be- 
low correctly held the fourth count as time-barred. 


We therefore respectfully submit, and it is our 


CONCLUSION 


The order appealed from should be affirmed. 


Respectfully submitted, 


McAnoon, FrrepMan, MANDELL, 
Manane & Carro_t, 
Attorn ys for De fe ndant Appr llee, 
Te ruo Hirose 2 


Norman Baro, 
Of Counsel. 


Sreven C. MANDELL, 
On the Brief. 


